STATE OF VERMONT
ENVI RONMVENTAL BOARD
10 V.S. A, Chapter 151

RE: City of Rutland Fi ndi ngs of Fact, Concl usions
Sewage Treatnent Plant of Law, and Order
Frank H. Zetelski, Gty Declaratory Ruling No. 146
Attorney
Cty Hall

Rutland, Vernont 05701

On Novenber 18, 1983 the Gty of Rutland, through its
attorney Frank H Zetelski, petitioned the Environmental Board
("the Board") for a decl aratorg/ ruling requesting the Board to
find that 10 V.S. A, Chapter 151 (Act "250) does hot apply to a
proposed expansion of the Rutland City sewage treatnment plant.

Chairman Margaret P. Garland held a prehearing conference
on this request on December 19, 1983 in Rutland, Vermont. The
Board convened a hearing on this petition on January 11, 1984 at
the Vermont District Court, Rutland, Vernont.

The onI\F/ partZI present at this hearing was the Cty of
Rutland, by Frank H Zetelski, Cty Attorney.

I ng

The Board recessed the hearing on January 11, 1984 p%ggh
he

a review of the record and deliberation. On January 25,
the Board determined the record conplete and adj ourned
hearing. This matter is now ready for decision.

The Board's Findings of Fact and Conclusions of Law are
based on the record devel oped at the hearln? and materials
submtted by the City. To the extent that The petitioner's
requests to find were accepted by the Board, they have been
included herein. Oherwise, said requests are found to be
unnecessary and are deni ed.

A | ssues in the Declaratory Ruling

~ On March 1, 1982 District Coordinator Robert Brown issued a
Proj ect Review Sheet which concluded that no Act 250 permt was
required for a proposed u(%;rad,e of the Rutland sewage treatnent
plant. On Septenmber 1, 1983 District Coordinator Sally Geene
I ssued Advisory Opinion |-039 concluding that |ands involved in
three related projects should be included in determning

jurisdiction over the sewer plant project. The three related
projects are:

1) the "Alpine Pipeline" proposed to run from Sherburne
Pass to the City plant:

2) the Rutland Industrial Devel opment Conm ssion ("RIDC")
i ndustrial park force main fromNorth Carendon to the
Gty plant; and -
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3) a conversion of the Rutland Town Fire District #1
_plant _Tocated in Center Rutland.

Because total involved |and, includi n% these projects, exceeded
10 acres, Ms. Geene concluded that the City plant expansion
required an Act 250 permt.

~ On Septenmber 26, 1983 the Gty appeal ed Ms. Geene's
advisory opinion to the Board's Executive Officer pursuant to
Board Rule 3. On Cctober 18, 1983 the Executive Oficer, W

G | bert Livingston, issued advisory opinion EB-83-26 essentially
affllrmdng the Coordinator's opinion that an Act 250 permt is
required.

It is the City's basic contention in this case that the
earlier Advisory Opinions by Ms. Geene and M. Livingston are
incorrect and this %YO]eCt I's not subject to the jurisdiction of
10 v.s.A. (Chapter 151) because the project has not changed
since March 1, 1982, new construction for this project does not
invol ve 10 acres of |and, and the three other sewer |ine
projects are not part of or related to this sewage treatment
pl ant expansion project.

_ At the outset of the hearing, the City noved to dismss
Advi sory Opinion #1-039 issued by Sally Geene on Septenber 1,
1983 on the grounds that this opinion was unsolicited and was
not initiated by a request by any party, nor was it based upon
any new information about the sewage treatnent plant. The City
contended that dism ssal of the Advisory Opinion would render
this' Declaratory Ruling request noot. After deliberative
session, the Board denied this nmotion by the Gty and proceeded
with the hearing.

B. Fi ndi ngs of Fact

1. The City of Rrutland has recognized the need to inprove the
| evel s of sewage treatnent ever since the existi ”%ep“. mar
sewage treatnent plant was constructed in 1962. taile
study of the sewage treatnent system has been underway
since 1972. Although a facilities plan had been proposed
for an .upﬁraded plant by 1977, a portion of the Qter Creek
into which the Gty was discharging was declared a "water
quality limted segnent" by the State of Vermont in 1977
because of effluent assimlation problens. Consequently,
the City's plans were held up while the Otter Creek was
st udi ed. inal reports were issued in January and May 1979
by the Departnent of \Water Resources.

2. Because the discharges fromthe Cty's plant have not been
in conformance with the Cean Watefs Act, the plant has
been allowed to continue to discharge primary treated
ef fluent under a Tenporary Pollution Permt issued in 1979.
This permt included. a schedule to bring the plant into
‘conmpliance with federal and state |aw.
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In 1981 the Departnment of Water Resources issued a
wast el oad al | ocation plan which determned effluent limts
for discharges b%/ the four nunicipalities currently or
potential |y discharging into this section of the Oter
Creek. The nunicipalities of Rutland City, Rutland Town,
Vst Rutland and Mendon Were allocated 1092 |bs/day, 138
lbs/day, 177 I bs/day, and 42 |bs/day of Utimte Oxygen
Demand (UCD), respectively.

At the time of the issuance of the wasteload allocation
Egan, It was determned by the Departnent of Water
esources that the most cost-effective method of providing
future sewage treatment capacity would be through an
upgrade of the City's plant into a regional facility.

In February of 1982, the City Al dernen apProved the Gty's
share of the cost of the final design of the treatnent
facility. The CGty's share was approved by the voters at
the March 1982 Gty Meeting.

On March 1, 1982, Robert Brown, District Coordinator,

| ssued a Project Review Sheet which indicated that an Act
250 permt was not required for the proPosed upgrade of the
plant into a regional facility because |less than 10 acres
of land were involved. The Facts relied on by M. Brown
were that the project involved the upgrade of the plant on
al nost four acres of land, the construction of inprovements
to the punping station, including the addition of grit
chanbers, all on Iess than one acre, the replacenent of
7400 feet of sewer [ines, and the chem cal sealing of
10,000 feet of sewer lines. Total involved | and was
estimited to be approximately 8.3 acres at that time,
including 3.3 acres of replacement sewer |ine construction.
At the Board's hearing, a nore exact determ nation of the

| and involved indicated that 5.5 acres were involved at the
plant site and approxi mately one-half acre was involved at
the punping station, bringing total involved land with the
sewer line acreage to 9.3 acres.

As of March 1, 1982, the Gty had no concrete plans to
connect the sewer systems or |ines of any other munici-
pality to the upgraded plant.

The project as finally designed will have the capacity to
accormmodate the projected flows from Rutland Town an
Mendon. The demmg_n capacity of the newplant is 6.8
mllion g.p.d., While the capacity of the existing primry
plant is 6.6 mllion g.p.d. AF roxi mately 400,000 gal | ons
Ber day of reserve capacity w be restored to the plant
y reducing infiltration in the sewer lines. This will be

.accomplished by replacenent and repair of the sewer |ines
‘as a part of this proH ect. The overall purpose of the
,$roject Is primrily

. or pollution abatenment, rather than
or capacity enhancement.
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Federal and State funding of the sewage treatnent plant is
not dependent on the connection of sewers from Rutland Town
and Mendon because of the relatively small anount of sewage
to be contributed to the plant fromthese towns based on
the wasteload allocation. Al though an inter-nunicipa
agreenent has been signed with the Town of Rutland for the
eventual connection of sone as yet unspecified new sewer
lines in the Town to this plant, the consummation of such
an agreenent has not been required as a condition of the
funding of this plant. The Gty of Rutland W Il receive
the funding for this project whether or not any other
muni ci pal systemis ever connected to it.

The only definite plan for connection of a sewer l[ine to
the plant which is not owned by the City is the proposed
force main fromthe RIDC industrial park at the airport in
Clarendon. The City has agreed to accept the effluent from
this industrial park and assign it to its own reserve
capacity since it currently has a financial interest in the
park (Exhibit $#1). This sewer line will be a force nain
and will provide service only to the industrial park.

Both the possible Rutland Town and Al pine Pipeline (Mendon)
connections to the City's treatment plant are in the
Brelln1nary design stages only and no specific plans have
een conpleted for any of these potential connections.

An engineer with the Department of Water Resources, advised
the Gty that he believed the advisory opinions of M.
Greene and M. Livingston to be incorrect and recomended
that the Gty appeal to this Board instead of filing an
aﬁpllcatlon with the District Comm ssion for approval of
the plant expansion

CONCLUSI ONS OF LAW

1. Based upon the evidence presented at the hearing, the

Board concl udes that the proposed inprovenents to the CGty's
treat ment Q}ant and col | ection systemdo not involve 10 acres of

| and.

invol ved with the actual inBrovenents for this project do not
exceed 10 acres. The 10,00

10 V. S. A §6001(3) defines devel opment in part as:
[Tlhe construction of inprovenents on a

tract of land involving nore than 10 acres
which is to be used for nunicipal or state
purposes. In conputing the amount of |and

I nvol ved, |and shall be included which is
incident to the use such as |awns, parking

ar eas, roadmars, | eaching fields and ~
accessory buildings.

As indicated in the findings above, all of the |and
feet of sewer lines that will be
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i nproved by internal chemcal sealing were not deemed to be
i nvol ved because no construction is required for these
"I nprovenents

2. The Board al so concludes that the two possible .
muni ci pal interconnections to the plant and the RIDC force nain
connection cannot be included as part of this project. Al though
Environmental Board Rule 2(A)(4) Indicates that "devel opment”
al so includes nunicipal projects conpleted in stages as part of

{ a plan-or |arger undertaking which exceeds 10 acres in total, in
- thi's case there was insufficient evidence for the Board to

conclude that either the Rutland Town or AIPine Pi pel i ne
connections should be considered a part of this project. The
plans for both are too indefinite at this stage for either
project to be included. Also, because the funding of the

| nprovenents to the CGty's plant is not contingent upon the
execution of an agreement wth any other nunicrpality, it is
clear that the City's project stands alone and is not part of a
larger undertaking at this time. The RIDC force main connection
cannot be considered to be a part-of this project because it is
only a single connection for an industrial project that shoul d
be considered the same as any other industrial connection. It
is therefore not reasonable to conclude that the RIDC project is
apart of the Gty's plan to inprove its sewage treatnment plant.
Consequently, because none of the three projects can be

i ncluded, the Board is unable to find that nore than 10 acres
are involved. Each of these other municipal projects nust,
however, be reviewed on its own nerits by the District
Coordinator to determne Act 250 jurisdiction when specific

pl ans have been finalized.

3. As indicated in all of the above, the Board agrees wth
the Gty that this project has not been sufficiently changed
since the District Coordinator's original jurisdictional ruling
was made in _March 1982 for a finding that an Act 250 permt is
required. The Board wi shes to enphasize, however, that in
those cases where extended periods of tine have el apsed between
the initial jurisdictional ruling and the comencement of
construction it is appropriate for jurisdictional rulings to be

-reviewed fromtinme to time to determne whether the underlying
-facts of the case have been sufficiently changed so that a

permit woul d now be required. It would also be appropriate to
reassess a prior jurisdictional ruling if newor different facts

‘become avail abl e about a project which would cast doubt on the

original determnation.

4, -we caution the City that reliance on advice froma

Water Resources engineer on natters of Act 250 jurisdiction is

ill founded. Water Resources personnel have neither the
authority nor the experience to assess matters of jurisdiction

‘as difficult as those presented by this case.




pursuant to 1
-sewage treatnent plant, punping station, and sewer [ines.

‘Ma rga et B\ Garland Cha:.rman
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Thé Citg of Rutland need not obtain a land use permt
V.S. A $6081 for the proposed inprovements to the

Dated this 8th day of February, 1984.

FOR THE ENVI RONMENTAL BOARD
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